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These terms govern this RFx, the Proponent’s Proposal, and its participation in the RFx process.  The Proponent is required to read these terms carefully as its submission of a Proposal to Hydro One constitutes its agreement to these terms. 

1. This RFx process is conducted as an On-Line event on Hydro One procurement portal, hosted by SAP/Ariba “(Procurement Portal”). This RFx document and all its Addenda and related documents are retrieved through, and Proponent’s Proposal and associated documents are submitted through the Procurement Portal.  Hydro One reserves the right, and may issue notices, cancellations, changes, updates, and Addenda to this RFx.  Any changes, updates, and Addenda to the RFx issued subsequent to this RFx take precedence over the RFx documents previously issued.  While Hydro One will endeavor to e-mail all individuals registered to receive the RFx notices of major changes or Addenda to the RFx, it is the responsibility of each Proponent to periodically check for and retrieve any and all notices, changes, updates and Addenda issued with respect to this RFx.  

2. All communications, inquiries, questions or comments with respect to this RFx must be directed, in writing, through the Procurement Portal.  Proponents are not permitted to contact any individual at Hydro One or any of its affiliates with respect to this RFx, other than Hydro One’s Contact set out in the Invitation to this RFx, except as may be expressly authorized by Hydro One’s Contact. 

3. It is the responsibility of the Proponent to ask questions and seek clarification from Hydro One’s Contact on any matter it considers to be unclear.  Hydro One shall not be responsible for any misunderstanding on the part of the Proponent concerning this RFx or its process.  At the sole discretion of Hydro One, questions posed by Proponents and the responses may be distributed to all Proponents through the Procurement Portal. 

4. The quantities and volumes of business set out in this RFx are illustrative only to provide guidance to Proponents in preparing a response to this RFx, but are not to be construed as a representation or contractual commitment as to the quantities that will be acquired by Hydro One.  Under this RFx, and the agreement (“Agreement”) entered into with the Proponent(s) selected, there is no commitment to value or volume of business during the proposed term of the Agreement.  The value or volume of business provided as a result of this RFx or during the term of the Agreement may be zero (0).

5. Hydro One reminds Proponents that if this RFx was identified by Hydro One as containing confidential information, the terms and conditions of the RFx Process Confidentiality Agreement (“CA” or “NDA”) signed prior to the release of this RFx to the Proponent will apply to the entire process and full content of this RFx, including all material, requirements, specifications, documentation, and information obtained by Proponents in connection with this RFx (“RFx Content”).  All RFx Content is the property of Hydro One and if this RFx was identified as containing confidential information, must be treated as confidential.  All RFx Content is not to be used for any purpose other than for replying to this RFx and for fulfillment of any subsequent Agreement.  RFx Content is not to be duplicated or distributed, in any form, to any other company, individual or other entity, except with the express written consent of Hydro One.  Should the Proponent choose not to participate in this RFx, the Proponent must destroy all electronic and paper forms of the RFx Content. These provisions apply to all Proponents and shall survive the RFx process.

6. Proponent agrees to comply with, and to not take any action that would cause Hydro One or any of its directors, officers, employees, agents, representatives, or business partners to be in breach of any of the obligations set out in Hydro One’s Code of Business Conduct. Hydro One’s Code of Business Conduct is located on its website, and can be accessed from the following link: http://www.hydroone.com/CodeofConduct

7. Each Proponent must declare whether it has an actual or potential Conflict of Interest (as defined in the Hydro One Code of Business Conduct) and Hydro One, in its sole discretion, may disqualify the Proponent’s Proposal, or terminate any Agreement entered into with the Proponent pursuant to this RFx in the event it determines a Conflict of Interest exists.

8. Each Proponent must declare whether it has an actual or potential Unfair Advantage related to the submission of its Proposal. An “Unfair Advantage” is any conduct by the Proponent at the procurement stage that may result in gaining an unfair advantage over other parties in the RFx process, including but not limited to: (i) possessing, or having access to, information in the preparation of its Proposal confidential to Hydro One and which is not available to other competitors, (ii) communicating with any person with a view to influencing, or being conferred preferred treatment in, the procurement process, (iii) engaging in a concerted practice between the Proponent and another company or person to create a fake Proposal for comparative purposes, (iv) requiring a competitor to refrain from submitting a Proposal, (v) requiring a competitor to share details about their Proposal or submit a Proposal in a certain manner, or (vi) otherwise engaging in conduct that compromises or could be seen to compromise the integrity of the RFx process. Hydro One, in its sole discretion, may disqualify the Proponent’s Proposal, or terminate any Agreement entered into with the Proponent pursuant to this RFx in the event it determines an Unfair Advantage exists.

9. In the event that any Proponent personnel have access to any of Hydro One’s assets, systems, offices, properties, project sites or any Hydro One confidential or proprietary information, then Hydro One may require Proponent and applicable personnel to demonstrate acceptable security clearance before providing or continuing the work or services.  Proponent agrees, if asked by Hydro One, to complete and submit to Hydro One, at Proponent’s sole cost, a Personal Risk Assessment (“PRA”) in respect of each relevant Proponent personnel as requested by Hydro One.

10. If this RFx includes providing engineering and construction work, the Proponent may use a Hydro One preferred engineering firm, or not, for the engineering work.  In addition, if this RFx relates to engineering and/or construction, the Proponent agrees that it will not object if a firm did engineering work, and then submits a Proposal as a Proponent to do the further engineering and/or construction work, or partners with another Proponent to do further engineering and/or construction work in respect of this RFx.  

11. Hydro One may require the Proponent to provide information and demonstrate adequate WSIB coverage or a WSIB exemption in order to perform the work.  Proponents that are not exempt are expected to have a WSIB rating that meets or exceeds one of the following: 
· MAP maximum of 10% surcharge on WSIB premiums; 
· NEER:  < 1.5 (rebate or surcharge status); and
· CAD-7:  -0.0 or higher (rebate or surcharge status).
Additional requirements may be set out in the RFx documentation.

12. Hydro One is committed to ensuring opportunities exist for indigenous businesses to play a role in Hydro One’s procurement process. As such, Hydro One will favourably consider submissions from companies that demonstrate indigenous participation.  A formal certification will be required from Proponents to certify that the Proponent will honour any indigenous content declarations, and is prepared to comply with any auditing provisions related to indigenous participation.  Prime contractors will have to secure certification from subcontractors where applicable.

13. Each Proponent is responsible to obtain independent legal advice with respect to its Proposal prior to submission and in respect of the negotiations of the Agreement.

14. Proponents are required to fill out and submit their Proposal in accordance with Submission requirements set out in this RFx.  All Proposals are to be in English only.  Any Proposals received by Hydro One that are not entirely in the English language may be disqualified.  Any resulting Agreement will be in English only, at the express wish of both parties.  Toutes les propositions doivent être en anglais seulement.  Toutes propositions reçues par l'acheteur qui ne sont pas entièrement en langue anglaise seront disqualifiées.  Le contrat subséquent sera en anglais seulement.  The Proponent agrees that by submitting a Proposal, any terms contained in such Proposal that purport to impose or increase Hydro One’s obligations or liability in connection with this RFx process are of no force or effect.

15. Proponents must retain a copy of their Proposal and all materials submitted.

16. Proposals must be submitted through the Procurement Portal described in the Invitation to this RFx process.  Proposals are not to be submitted in paper or hardcopy form or submitted or delivered in any other manner.  Any such Proposals submitted in such way may be rejected by Hydro One.  Proposals must be received before the time and date indicated by Hydro One for this RFx, and the due date and time as set out by Hydro One (except as revised by Hydro One through the Procurement Portal) will be strictly adhered to.  Proposals are deemed received when they are date and time-stamped as received and accepted by the Procurement Portal and the date and time of the Procurement Portal will be the conclusive determinant of the date and time received.  It is each Proponent’s responsibility to ensure that its Proposal is delivered and date and time-stamped before the Proposal due date and time.  Upon receipt, all Proposals become the property of Hydro One, and will not be returned. The Proponent’s Proposal may be rescinded by the Proponent at any time prior to entering into a final Agreement with Hydro One.

17. Proponents submitting Proposals that do not meet requirements expressly identified in the RFx may, at the sole discretion of Hydro One, be provided an opportunity to rectify any deficiencies. Hydro One may, in its sole discretion, disqualify any Proposal that is submitted by non-eligible Proponents, or that is incomplete, or is otherwise not submitted in accordance with or does not conform to the terms of this RFx. 

18. Hydro One may, in its sole discretion, choose to meet with one or more of the Proponents to discuss aspects of their Proposal.  Hydro One may require one or more Proponents to submit supplementary documentation clarifying any matters contained in their Proposal, and the supplementary documentation accepted by Hydro One shall form part of the Proposal of such Proponents.

19. Evaluation of Proposals will be conducted by an evaluation team selected by Hydro One, which may include external consultants and advisors.  Proposals will be evaluated on the basis of overall value which includes not only price and/or total cost of ownership, but other considerations as relevant such as response to RFx questions and requirements, depth of capability to provide products and services across multiple categories, regions or zones, quality, technical compliance and superiority, service, financial position and stability, value added, ability to deliver not only timely but quickly, adherence to commercial, contract and legal terms, past performance, employer diversity, indigenous participation, implementation, logistics, needs for diversity of supply and Hydro One operational considerations, Hydro One’s previous and/or concurrent experience with the Proponent and external references.

20. Hydro One may provide feedback throughout the RFx process (including with respect to content and relative competitiveness) to Proponents on their Proposals. Hydro One shall in no way be committed to accept any Proposal, nor shall Hydro One be committed to accept the highest-scoring Proposal. Hydro One may receive alternative Proposals from Proponents and reserves the right to reject or negotiate alternative Proposals, even to the exclusion of other Proposals submitted.  Hydro One may cancel this RFx if no attractive Proposals are presented, if there are budgetary concerns with the Proposals received, if there are intervening events or impacting decisions that occur prior to the completion of negotiations of an Agreement, or if Hydro One cannot negotiate acceptable terms in respect of any Proposal. Hydro One may not enter into any Agreement with any Proponent. Hydro One shall not be required to give to Proponents the reason for its decision.  Hydro One’s desire is that Proponents accept the contract proposed by Hydro One in the RFx and preference may be given to Proponents who agree. It may be necessary to make changes to the proposed contract based on the Proposal(s).  Hydro One and Proponent(s) may agree to utilize previously agreed contract terms between the parties in their negotiations and as the basis of an Agreement.  Hydro One may negotiate and enter into Agreements with one (1) or more Proponents on all or any part of their Proposal.  Any negotiations will not constitute a legally binding offer to enter into a contract on the part of Hydro One or the Proponent.  Negotiations may include commercial and / or technical components of Proposals, and the RFx Process may also include multiple requests by Hydro One for revisions to Proposals and/or improved or revised pricing from Proponents. Any revisions or improvements provided by Proponents accepted by Hydro One shall form part of the Proposal of such Proponents.  Hydro One may, in its sole discretion, disqualify a Proposal in the event of a change in control, or a transfer of the Proposal to a different legal entity. Even if Hydro One enters into negotiations with a Proponent, Hydro One reserves the right at any time to withdraw or cease negotiations with the Proponent, including if Hydro One learns of any facts that affect the desirability or value of the Proposal.  Hydro One, at its option and at any time, may negotiate and enter into Agreements with other Proponents.

21. In order to complete the negotiations of a contract, Hydro One may require the Proponent to enroll with Hydro One service providers and/or provide additional information and forms to Hydro One.  Such additional service providers and additional information and forms may include but is not limited to:  insurance and health and safety verification, electronic contracting, Proof of Insurance (“POI”), Electronic Funds Transfer (“EFT”), GST / HST Registration Confirmation, WSIB Clearance Certificate or exemptions, Business Profile and Financial Requirements information, and Indigenous Business Declarations.

22. This RFx process is not a “Tender”. Any reference in any document associated with this RFx process that uses the word “tender” or “RFT” is to be interpreted to mean “RFx”, “Tender Process” is to be interpreted to mean “Procurement Process”, “Tender Document(s)” are to be interpreted to mean “Procurement Document(s)”, “Bid” is to be interpreted to mean “Proposal” and “Bidder” is to be interpreted to mean “Proponent”. Any requirement or specification identified as “mandatory” is to be interpreted as “important”, and may be waived by Hydro One.  

23. This RFx process shall not give rise to any “Contract A” – based tendering law duties nor any other legal obligations arising out of any process contract or collateral contract; and neither the Proponent nor Hydro One shall have the right to make any breach of contract, tort, or other claims against the other with respect to entering into a contract, failure to enter into a contract, or failure to honour a response, in respect of this RFx process.  No contract between Hydro One and a Proponent exists with respect to the subject matter of this RFx until the Proponent has entered into a written Agreement with Hydro One.

24. Hydro One reserves the right, in its sole and absolute discretion, to:  (i) proceed to award, modify, extend, cancel, postpone, withdraw, reopen or re-issue this RFx with similar or modified scope, specifications or requirements or proceed with procurement of the subject matter of this RFx by other means at any time, whether before or after Proposals have been submitted, and for any reason whatsoever without any obligation or reimbursement to any of the Proponents of any monies, whether or not a Proponent’s Proposal contains all required information and whether or not the Proposal is properly completed or submitted or meets indicated criteria; (ii) waive procedural / technical defects, irregularities, exceptions, or omissions in the Proposal  if, in doing so, the best interests of Hydro One will be served; (iii) negotiate any Proposal with a Proponent without reference to any other Proponent or Proposals; or (iv) negotiate and enter into an Agreement in respect of all or merely a part of the RFx with one (1) or more Proponents. The Proponent consents and agrees that any Agreement resulting from this RFx process may be entered into electronically, and that the person acting on behalf of the Proponent has the requisite authority to bind the Proponent to such Agreement. The Proponent also consents and agrees that Hydro One may publish its name as a successful Proponent of this RFx process in the event that Hydro One and Proponent enter into an Agreement arising from this RFx process. The RFx process, and any negotiation and  Agreement are not exclusive, and Hydro One reserves the right to enter into or extend contracts at any time with any party regarding products and services that are the same or similar to the products and services that are the subject matter of this RFx.

25. All requirements, specifications and conditions imposed by the RFx documents are for the benefit of Hydro One, may be waived by Hydro One, and are not to be construed as undertakings or obligations on the part of Hydro One with respect to their enforcement.  Hydro One will not be liable for any verbal information or advice provided, nor any errors or omissions which may be contained in this RFx and makes no representations or warranties either express or implied, with respect to the accuracy or completeness of this RFx or its content and Hydro One shall not be responsible for any action, cost, loss or liability arising from the Proponent’s reliance or use of this RFx.

26. The costs and expenses for the preparation and submission of a Proposal, any revisions, travel, presentations, demonstrations, negotiations, provision of samples or evaluation products, and all other costs and expenses incurred by any Proponent relating to this RFx and the process related thereto shall be solely borne by that Proponent.  Hydro One shall not be liable to pay for any such costs and expenses or to reimburse or compensate a Proponent in any manner whatsoever.

27. In no event shall Hydro One be responsible for any losses or damages of the Proponent that are direct, indirect, consequential, punitive, or for economic loss, loss of revenues, loss of profits, penalties, or fines, including without limitation as a result of Hydro One accepting a non-compliant Proposal; accepting a Proposal that does not meet one or more mandatory provisions; disqualifying a Proposal that meets all of the mandatory provisions; accepting a Proposal from an ineligible Proponent; failing to accept or disqualifying a compliant Proposal; failing to adhere to its stated evaluation criteria; failing to adhere to its specifications, scope of work, or terms of reference; cancellation, extension, delay, or amendment of the RFx process or documents; commencing a similar RFx process or proceeding with another method of procurement; negotiating or entering into an Agreement for only a portion of the scope of the RFx; entering into negotiations or Agreements simultaneously with more than one Proponent; seeking or failing to seek a clarification on any Proposal; entering into negotiations or Agreements with a Proponent other than the lowest priced or highest rated Proponent; correcting any evaluation errors; failure to conduct a fair process; negotiating with any Proponent without reference to any other Proponents or Proposals; waiver or failure to waive procedural or technical defects, irregularities, exceptions, and omissions in Proposals; accepting a late Proposal; or failing to accept a Proposal submitted on time;  refusing to accept a Proposal submitted to an incorrect location; accepting a Proposal that was submitted to an incorrect location; or inability or unavailability to accept the Submission of a Proposal.  Each Proponent agrees that the exercise of any right described herein shall be without liability on the part of Hydro One for any damage or claim brought by a Proponent because of same, nor shall any Proponent seek recourse of any kind against Hydro One because of same.

